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I, Ranon carrillo-Alejo, have received and reviewed the 

opening brief by my attorney, sum:narized bel<:M are the 

additional grourXls for review that are oot addressed in that 

brief. I mrlerstand the Court will review this Statement of 

Additional Grounds for Review when my appeal is oonsidered on 

the merits. 

1 • Did multiple instances of prosecutorial miscanuct 

violate carrillo-Alejo's right to a fair trial? 

2. Did the trial court abuse its discretion and deny 
.. - - -· . 

carrillo-Alejo a fair trial by not limiting the introductioo 

of ER 404(b) evidence? 

3. Where the State withheld evidence in violation of 

Brady v. Maryl.am, 1 slx>uld the Court remaOO carrillo-Alejo's 

case to the superior court to determine whether the evidence 

is favorable and material to carrillo-Alejo's defense? 

B. ~ 

1. IELTIPLE ~ OF ~ MISDOa' 
VIOIATfD CARRIUD-ALEJO'S RIGlfl' 'ID A FAIR 'mIAI. 

At trial the prosecutor improperly asked questions and 

made c:xmoents that placed inadmissible and prejudicial 

infozmatioo before the jury. A new trial is required because 

the multiple instances of the prosecutor's miscarluct, 

canbined, materially affected the verdict and violated 

1. 373 u.s. 83, 83 s.cr. 1194, 10 L.Ed.2d 21s (1963) 
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carrillo-Alejo's right to a fair trial. 

The right to a fair trial is a fundamental liberty 

secured by the Sixth and Fourteenth Amendnents to the United 

states Constitution and article I, sectioo 22 of the 

Washington Constitution. Estelle v. Williams, 425 u.s. 501, 

503, 96 s.ct. 1691, 48 L.Ed.2d 126 (1976); State v. Finch, 

137 Wn.2d 792, 843, 975 P.2d 967 (1999). Prosecutorial 

misconduct may deprive a defemant of his constitutional right 

to a fair trial. state v. _____ __..___, 

P.2d 1213 (1984). 

To prevail on an allegation of prosecutorial misoonduct, 

a defendant must show both improper conduct and prejudicial 

effect. state v. 'lhorgerscn, 172 Wn.2d 438, 442, 258 P.3d 43 

(2011). To show prejudice requires that the defemant show a 

substantial likelihood that the misconduct affected the jury 

verdict. Id. If the defendant fails to object, the misconduct 

is only reversible if the conduct was "so flagrant and ill­

intentioned that no curative instructioos could have obviated 

the prejudice engendered by the misc:xnluct." state v. Bel.game, 

110 Wn.2d 504, 507, 755 P.2d 174 (1988). '!be defendant "bears 

the burden of establishing both the impropriety of the 

prosecutor's calduct and its prejudicial effect." state v. 

Funoan, 122 Wn.2d 440, 455 1 858 P.2d 1092 (1993). It is 

possible that the cumulative effect of multiple instances 
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of mis<Xlnduct may be so flagrant that no instruction can 

erase the error. state v. Henderson, 100 Wn.App. 794, 804-805, 

998 P.2d 907 (2000). 

a. The Prosecutor Placed Inadmissible And 
Prejudicial Evidence Before The Jury By 
Eliciting Testiroc>ny Relating To other 
Acts. 

OUr Supreme Court has held that because of its 

unreliability, evidence of uncharged crimes is not pennitted 

in the State's case in chief. state v. Barthol.anew, 101 Wn.2d 

631, 641, 683 P.2d 1079 (1984). Exclusion is grounded on the 

principle that the accllSed must be tried for the.crimes 

charged, not for uncharged crimes. state v. Emnanuel, 42 Wn.2d 

1, 13 ( 1953). 

In the State's direct examination, F.H. testified that 

carrillo-Alejo had abused her another time when her friend 

Anna was present. 7RP38. After F.H.'s testinDny that Carrillo-

Alejo fiad grabbed her am Anna and taken them to his roan, the 

prosecutor asked F.H. "what happened in his bed?. Id. F.H. 

stated that carrillo-Alejo took Anna's pants off •. Id. The 

prosecutor then proceeded to ask F.H. other questions about 

Anna's presence and involvement during the alleged abuse of 

F.H. 7RP41-43. 

The prosecutor's questions in this case have been held to 

be improper. Cf. state v. ft:ntague, 31 Wn.App. 688, 690-92, 
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644 P.2d 715 (1982)(asking defendant on trial for rape whether 

he had been a suspect in aoother rape held to be an i.nproper 

reference to inadmissible evidence); state v. Torres, 16 

Wn.App. 254, 256, 554 P.2d 1069 (1976)(prosecutor's reference 

to uncharged burglary in rape case improper). 

Carrillo-Alejo was not charged with Cl!lY crimes against 

Anna, and therefore any evidence of alleged acts against Anna 

was inadmissible. Further, the evidence of acts against Anna 

was highly prejudicial because it suggested that Carrillo-

Alejo may have not only cxmnitted crimes against F .H., but 

may have also c:x::mnitted crines against Anna that he was not 

charged with. Thus, by eliciting testi.nony of acts that 

Carrillo-Alejo was not charged with, the prosecutor placed 

inadmissible and prejudicial evidence before the jury. The 

prosecutor's conduct was improper and prejudiced Carrillo-

Alejo's trial. 

b. The Prosecutor Placed Inadmissible And 
Prejudicial Infonnation Before The Jury 
By Referencing That Carrillo-Alejo Was 
Not Fran This Country. 

It is well-established that appeals to nationality or 

other prejudices are highly improper in a court of justice, 

and evidence as to the race, color, or nationality of a person 

whose act is in question is generally irrelevant and 

inadmissible if introduced for such purpose. See, e.g., 
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Belgarde at 507-10. 

During direct examination, the prosecutor asked F.H. if 

carrillo-Alejo ever told told her any other infonnation about 

"what he had done before." 7RP59. F.H. stated, "he told me he 

killed people in his place." Id. '!he prosecutor asked F.H. 

"what place," and F .H. said "In Ondoda." Id. '!hen, elsewhere 

in the State's closing argment the prosecutor called 

attention to the fact that carrillo-Alejo was not fran this 

country. '1he prosecutor referenced that carrillo-Alejo was 

"telling [F.H.] that he had killed people in this[sic] 

country." 8RP51 • 

In state v. ~-Bravo, The Court of Appeals held 

improper the prosecutor's line of questioning ccncerning 

Suarez-Bravo's neighborhcxld, his Hispanic ccrworkers, his 

fears of deportation, and his status as a Hispanic noncitizen. 

72 Wn.App. 359, 864 P.2d 426 (1994). 'Ibis irrelevant line of 

questioning improperly implied that Suarez-Bravo was 

unreliable and probably possessed cocaine simply because he 

was a Hispanic living in a high-crime neighborhood and 

working as a fann laborer. '1he Court fourXl this and other 

prosecutorial misconduct rose to a level of "flagrant 

misconduct." Id. at 367. 

In Taaes, the Court of Appeals disapproved of a 

prosecutor's reference to defendants as .Mexicans or .Mexican 
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Americans: 

We do not oondone any reference to a person's race which 
is intended to slur or disparage either the person or the 
race •••• [the reference's] effect may have been to impugn 
the standing of the deferrlants before the jury am 
intimate that the defendants ~d be nnre likely than 
those of other races to cxmnit the crime charged. such an 
inference is inq::>roper and prejudicial. 

'ibrres, 16 Wn.App. at 257. 

Additionally, a·prosecutor may not make statements that 

are unsupported by the record and prejudice the deferrlmt. 

state v. Ray, 116 Wn.2d 531, 550, 806 P.2d 1220 (1991). 

Here, the prosecutor's statement that Carrillo-Alejo 

had killed people in his country was unsupported by the record, 

inadmissible, and improper. Further, the statement was highly 

prejudicial because it impugned any s!=arrling Carrillo-Alejo 

had before the jury and it allowed the jury to infer that 

because he was of another nationality he was nnre likely to 

have conmitted the crimes against F.H. Thus, by stating that 

Carrillo-Alejo "had _killed people in his oountry," the 

prosecutor placed inadmissible and prejudicial infonnation 

before the jury. The prosecutor's conduct was inproper and 

prejudiced Carrillo-Alejo's trial. 

c. The Prosecutor Improperly Expressed Her 
Persooal Opinion As To Carrillo-Alejo1s 
Guilt. 

A prosecutor may never assert his or her personal 

opinion as to the "guilt or innocence of an accused." state 
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v. Reed, 102 Wn.2d 140, 145, 684 P.2d 699 (1984). See also 

RFC 3.4(e). An expression of "personal belief in the 

deferdIDt's guilt" is "not only unethical but extremely 

prejudicial." state v. Case, 49 Wn.2d 66, 68, 298 P.2d 500 

(1956). 

During closing argument, the prosecutor argued that the 

"WOrry was too much for F .H., she was having nightmares and 

crying, and was not wanting to tell. But she did, and she did 

that scary thing to cane in and tell the jury of all that and 

say what carrillo-Alejo had done to her. 8RP51. 'lhe prosecutor 

then smrmarized this argument by stating that carrillo-Alejo 

had nolested F.H. and exposed her to those things no drl.ld 

should know, and "that is why [carrillo-Alejo] is guilty." 

8RP52. 

Many cases warn of the need for a prosecutor to avoid 

expressing a personal opinion of guilt. E.g., state v. 

McKenzie, 157 Wn.2d 44, 53, 134. P.3d 221 (2006)(finding it 

improper for a prosecuting attorney to express his individual 

opinion that the accused is guilty, independent of the 

testiloc>ny in the case) (citing state v. AuaslL?!f, 37 Wash. 51, 

79 p. 490 ( 1905)); state v. Ihtliwal, 150 Wn. 2d 559, 577, 79 

P.3d 432 (2003)(pennitting latitude to attorneys to argue the 

facts in evidence and reasonable inferences therefran, but 

prohibiting statements of personal belief of a defendant's 
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guilt or innocence); state v. Stith, 71Wn.App. 14, 21-22, 856 

P.2d 415 (1993)(deeming a prosecutor's cxmnent in closing 

argument that the appelant ''was just caning back am he was 

dealing [drugs] again" impermissible opinion "testirrony") ; 

state v. Traweek, 43 Wn.App. 99, 107, 715 P.2d 1148 (1986) 

(concluding it was error for a prosecutor to tell the jury he 

"knew" the deferxiant cxmnitted the crime). 

Here, the assertion of guilt that concluded the 

prosecutor's argument followed not a smmary of the evidence. 

but the prosecutor's inflaamatozy cxmnents alx>ut F.H.'s 

eootional state and fear and of "what no child should know." 

The prosecutor did not couch her assertioo-of guilt in tenns 

of the evidence in the case - it was couched in terms of her 

own personal opinion. Thus, the prosecutor i.mpennissibly 

expressed her opinion to the jury of why carrillo-Alejo was 

guilty. The prosecutor's conduct was "not only unethical but 

extremely prejudicial." case at 68. 

d. The Prosecutor Disparaged Defense 
Counsel By Making A Statement '!hat 
Implied Defense Counsel Was 
Characterizing F.H. As A Diabolical 
Child. 

It is improper for the prosecutor to disparagingly 

cxmnent on defense counsel's role or inpign the defense 

counsel's integrity. state v. ibargerson, 172 Wn.2d at 451. 
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During closing argunent, defense counsel attempted to 

argue her theory of the case that F.H.'s testimony was 

inconsistent am therefore F.H.'s credibility was questionable. 

In rebuttal, the prosecutor responded: 

Now, sure, people can make things up. Ms. Wilson has 
pointed to a couple of differences and said - here is 
essentially this diabolical child, this 11 year old Who 
sees a man she doesn't really like am makes up, what, 
nightmares, crying, not wanting to tell, telling her 
school counselor, explaining to interview specialists, 
explaining and meeting with these strangers, these 
adults, lawyers~ aOO not changing a lot when you look 
at the entire context of it. 

8RP 68. Further in her rebuttal, the prosecutor stated: 

If [F.H.] is sane kind of diabolical child, ~dn't 
that be the first thing she would say? 

8RP 71. 

The prosecutor's carment in this case has been held as 

improper. In 'lb:Jrgrerscn, it was held improper for the 

prosecutor to refer to defense counsel's presentation of the 

case as "bogus" and "sleight of hand." 172 Wn.2d at 451-52. 

In State v. Wanen, the court found it was improper for the 

prosecutor to tell the jury that the "nmnber of mischaracter-

izations" in defense counsel's argument was "an example of 

what people go through in a criminal justice system when they 

deal with defense attorneys." 165 Wn.2d 17, 29, 195 P.3d 940 

(2008). And in state v. Negrete, it was held improper for the 

prosecutor to tell the jury that he had "never heard so much 
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speculation" in his life, and that defense counsel "is being 

pa.id to twist the 'o!r'Ords of the witnesses." 72Wn.App. 62, 66, 

863 P.2d 137 (1993). 

Here, just as in 'lhargerson, warren, and Negrete, it was 

improper for the prosecutor to tell the jury that "Ms. Wilson 

has pointed to a couple of differences am said - here is 

essentially this diabolical child" who makes things up. 8RP68. 

Defense counsel was attanpting to establish her theory of the 

case, arrl the prosecutor ill-intentionally not only discredited 

defense eotmsel's theory but disparaged defense oounsel by 

implying that F.H. was an evil child who was not to be 

believed. The prosecutor's conduct was improper and highly 

prejudicial. 

e. 'Ihe Multiple Instances Of Prosecutorial 
Misconduct Materially Affected The 
OUtcane Of carrillo-Alejo1s Trial And 
Denied Him A Fair Trial. 

The cumulative effect of repetitive error may be so 

flagrant that no instruction can erase the error. case at 73; 

Here, the prosecutor's elicitation of testinony relating 

to uncharged crimes, reference that carrillo-Alejo was not 

from this ··country, expression of her personal opinion of 

carrillo-Alejo's guilt, and disparagement of defense counsel 

materially affected the outcane of carrillo-Alejo's trial. 
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The evidence was far fran overwhelming that carrillo-Alejo 

cx:mnitted the crimes. The State's only evidence that he 

cx:mnitted the crimes consisted of F.H.'s testimony, which 

was highly inconsistent. When viewed against the evidence, 

the cumulative effect of the prosecutor's misconduct was so 

ill-intentioned and flagrant as to have materially affected 

the outcane of the trial. No curative instructions could 

have obviated the prejudice engendered by the prosecutor's 

misconduct. Belgarde at 507. Thus, Ptrrillo-Alejo did not 

receive a fair trial, and this Court should.reverse his 

convictions and remand for a new trial. 

2. THE '!RIAL CXXJRT ABCSED ITS DIOCRF:.l'IC:W AR> IEfiED 
CARRILID-AL&JO A FAIR '!RIAL BY R7.l' LIMITn«; THE 
INTIUXJCTl:C:W OF ER 404 (b) EVID1HE 

The trial court abused its discretion by not limiting the 

introduction of ER 404(b) evidence. A new trial is required 

because the evidence materially affected the outcane of the 

trial and denied carrillo-Alejo a fair trial. 

Interpretation of an evidentiary rule is a question of 

law, which is reviewed de novo. state v. DeVincentis, 150 

Wn.2d 11, 17, 74 P.3d 119 (2003). When the trial court has 

correctly interpreted the rule, the trial court's decision to 

admit evidence under ER 404(b) is reviewed for an abuse of 

discretion. Id.; State v. '!bang, 145 Wn.2d 630, 642, 41 P.3d 
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1159 (2002). "Discretion is abused if it is exercised on 

untenable grounds or for untenable reasons." 'lbang at 642 

(citing state ex. rel. carroll v. Junker, 79 Wn.2d 12, 26, 

482 P.2d 775 (1971)). 

For evidence of prior bad acts to be admissible, a trial 

court must "(1) find by a preponderance of the evidence that 

the misconduct occurred , (2) indentify the purpose for which 

the evidence is sought to be intrcxluced, (3) detennine whether 

the evidence is relevant to prove an element of the crime 

charged, and (4) weigh the probative value against the 

prejudicial effect." 'lbang at 642. 'Ibis analysis must be 

conducted on the record. state v. Foxhoven, 161 Wn.2d 168, 

175, 163 P.3d 786 (2007)(citing state v. Smith, 106 Wn.2d 

772, 776, 725 P.2d 951 (1986)). The trial court must also 

give a limiting instruction to the jury if the evidence is 

admitted. Id. 

ER 404(b) must be read in conjunction with ER 402 and 

403. Smith, at 775. ER 403 requires exclusion of evidence, 

even if relevant, if its probative value is substantially 

outweighed by the danger of unfair prejudice. Smith at 776. 

As stated in state v. <l:>e, ~'[c]areful consideration and 

weighing of both relevance and prejudice is particularly 

important in sex cases, where the potential for prejudice is 

at its highest." 101 Wn.2d 772, 780-81, 684 P.2d 668 (1984). 
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The record must deaonstrate that the trial court made a 

"conscious determination" that the evidence's probative value 

outweighed its prejudicial impact. state v. '!harp, 96 wn.2d 

591, 597, 637 P.2d 961 (1981). "In doubtful cases the scale 

should be tipped in favor of the defendant and exclusion of 

the evidence." state v. Bennett, 36 wn.App. 176, 180, 672 P.2d 

( 1983). 

In this case, prior to trial the prosecutor IIDVed to 

admit ER 404(b) evidence. SUpp CP_(sub no. 33, State's Trial 

Memorandum, at 9-15); 2RP 67-69, 73, 109-11, 113-14. '!he 

evidence consisted of other uncharged incidents. Id. First, 

the prosecutor offered Carrillo-Alejo's threats to F.H. to 

explain F.H.'s delay in reporting the alleged crimes and to 

rebut defense counsel's argument that F.H. fabricated the 

alleged crimes. Supp CP_(sub no. 33, State's Trial 

Memorandum, at 9-10, 12-14); 2RP 109-10. Second, the prosecutor 

offered uncharged sexual oontact between Carrillo-Alejo and 

F.H as evidence of carrillo-Alejo's lustful disposition toward 

F.H. Supp CP_(sub no. 33, State's Trial Menorandum, at 14-

15); 2RP 110-11. Further, the prosecutor argued that the 

uncharged acts were relevant to show the res gestae of the 

charged crimes. Supp CP_(sub no. 33, State's Trial 

Manorandum, at 15); 2RP 109-10, 2RP 111. 
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The trial court allowed the ER 404(b} evidence. The court 

explained the evidence was relevant to show carrillo-Alejo's 

lustful disposition, res gestae, and to explain F.H's delay 

in reporting the alleged crimes. 2RP 115-18. In analyzing 

the probative value and prejudicial impact of the evidence, 

the court simply stated that the uncharged acts "were ItDre 

probative than prejudicial." 2RP 115. 

a. '!he Trial Court's Failure 'lb Limit 
'!he ER 404(b} Evidence Was Error. 

The trial court did not make a "calSCious determination" 

of the evidence's probative value and prejudicial impact. 

ibarp at 597. Had the Court done so, the court would have 

found the evidence relevant, and that its prejudicial impact 

did not outweigh the probative value, only if defense counsel 

argued that F.H. "fabricated" the alleged crimes and if 

carrillo-Alejo's identity became an issue. See e.g., state v. 

Fisher, 165 wn.2d 727, 202 P.3d 937 (2009)(the trial court 

excluded ER 404(b) propensity evidence unless the defense 

oounsel raised a certain argument}; state v. Darwin, 71 wn. 

App. 902, 863 P.2d 124 (1993}(probative value of evidence was 

questionable or slight because there was no issue as to 

deferXJant's identity}. 

Here, defense counsel's arguments focused on F.H's 
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credibility. Defense counsel never made any issue of carrillo-

Alejo's threats to F.H. Too, there was no issue as to 

carrillo-Alejo's identity. 'lherefore, the trial court abused 

its discretion by not limiting the introduction of the 

evidence only to rebut defense counsel's argument on those 

issues. Further, the trial court abused its discretioo in 

admitting the evidence to show res gestae because without any 

argument by defense counsel oo the threats and lustful 

disposition evidence the evidence's probative value was 

"questionable or slight." '!bus, the trial court's failure to 

limit the introduction of the evidence was error. 

b. The trial Court's Error In Not 
Limiting '!he ER 404(b} Evidence Was 
Prejudicial. 

An accused cannot avail himself of error as a ground for 

reversal unless it has been prejudicial. state v. CUnningham, 

93 Wn.2d 823, 831, 613 P.2d 1139 (1980). In state v. Jackson, 

102 Wn.2d 689, 695, 689 P.2d 76 (1984), the supreme Court 

held that "[e]videntiary errors under ER 4041are not of 

constitutional magnitude." Where the error is not of 

constitutional magnitude, courts apply the rule that "error 

is not prejudicial unless, within reasonable probabilities, 

had the error not occurred, the outcane of the trial would 

have been materially affected." CUnni.ngbam, at 831. Accord 
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state v. Rabtoy, 98 Wn.2d 30 1 44 1 653 P.2d 284 (1982); Smith 

at 776. 

Here, again, the evidence was far fran overwhelming that 

carrillo-Alejo ccxrmi.tted the alleged crimes. The State's case 

rested on F.H.'s credibility, and the State's only evidence 

consisted of F .H. 's testirrony. The only inference the jury 

could draw fran the evidence was that because Carrillo-Alejo 

ccxrmi.tted the other acts he rrore likely comnitted the crimes 

charged. The evidence was highly preljudicial, and without its 

introduction there is a reasonable possibility that the · 

outcane of the trial would have been affected. Thus, the trial 

court's error in not limiting the introduction of the evidence 

denied Carrillo-Alejo a fair trial, and therefore this Court 

should reverse his convictions and remand for a new trial. 

3. 'lHE CDURT SlnJID REMAND THIS ~ 'ID 'lHE SCJPEIUCE 
CDURT 'ID DE'l.mMINE WHE:.mER EVIDEKE 'lHE STATE 
WI'IHHElD IN VIOIATIOO OF 1EADY V. MARYLAND IS 
FAvt:RABLE AND MATERIAL 'ID CARRILID-ALEJO' S 
DEFENSE 

The State withheld reports relating to F.H.'s initial 

disclosure of the alleged abuse. Because the withholding of 

the reports may have violated Carrillo-Alejo's right to a 

fair trial, the Court should remand this case to the superior 

court to determine whether the reports are favorable and 

material to Carrillo-Alejo's defense. 
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The State violates Brady v • .Maryl.am, 373 u.s. 83, 83 

S.ct. 1194, 10 L.F.d..2d 215 (1963), when it fails to disclose 

evidence favorable to the.defendant. Before there is a 

constitutional violation umer Brady, three elements must be 

satisfied: (1) the State failed to disclose evidence that is 

favorable to the accused, either because it is exculpatory or 

impeaching; (2) the evidence must have been suppressed by the 

State, either willfully or inadvertently; and (3) the 

urxUsclosed evidence was prejudicial. state v. "1ll.en, 171 

wn~2d 881, 895, 259 P.3d 158 (2011) (quoting stridder v. 

Greene, 527 U.S. 263, 281-82, 119 S.ct. 1936, 144 L.:a:i.2d 

286 ( 1999)). In analyzing these factors, courts are mindful 

that the fundamental puqx::>Se of Brady is the preservation of 

a fair trial. Id. 

At trial, Amy cameron testified that she wrote reports 

relating to F.H.'s disclosure of the abuse: 

Well, I - I write up a report that goes to our district 
off ice, and the CPS report that goes in. 

6RP 24. Detective Galetti testified that her office received 

a referral fran Child Protective Services. 6RP 111. Galetti 

stated that the report "basically just outlined {F .H. 's] 

statement to the school counselor that she made. Who then 

reported it to CPS." 6RP 113; CP 113, Apperrlix A. The reports 

were never provided either to defense counsel or carrillo-
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Alejo. 

a. Evidence Favorable To carrillo­
Alejo. 

The prosecution has an affinnative duty to disclose 

evidence favorable to a defendant.~ at 87; Kyles v. 

Whitley, 514 U.S. 419, 432, 115 s.ct. 1555, 131 L.F.d.2d 490 

(1995). "Favorable evidence includes oot only evidence that 

tends to exculpate the accused, but also evidence that is 

useful to impeach the credibility of a government witness'." 

United states v. Jackscn, 345 F.3d 59, 70 (2d Cir. 2003). In 

this case, it is yet to be detennined whether the reix>rts the 

State withheld are favorable evidence, because the State has 

not provided the rep:Jrts. 

b. Evidence Was suppressed. 

Under Brady, due process requires the State to disclose 

to the defendant any evidence that is favorable to the 

defendant, regardless of the.good or bad faith of the State. 

Brady, at 87. "[A] inadvertent nondiclosure has the same 

impact on the fairness of the proceedings as deliberate 

concealment." Strickler at 288. Brady requires disclosure of 

infonnation in the goverrurents JX)Ssession or knowledge, 

whether actual or constructive. In re Pers. Restraint of 

Brennan, 117 Wn.App. 797, 804, 72 P.3d 182 (2003). "'Ille 

disclosure obligation exists ••• not to ix>lice the good faith 
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of the prosecutors, but to ensure the accuracy and fairness 

of trial by requiring the adversarial testing of all · 

a_vailable evidence bearing on guilt or innocence. car.rtger v. 

stewart, 132 F.3d 463, 480 (9th Cir. 1997). Here, it cannot 

be said that the prosecutor did not suppress the reports. The 

prosecutor was well aware of the reports and the infonnation 

they contained, yet she disregarded her duty to provide them 

to defense counsel or Carrillo-Alejo. 

c. Materiality. 

Prejudice, also referred to as 11materiality," is 

established when there is a reasonable probability that had 

the prosecution disclosed the evidence to the defense, the 

proceeding would have had a different result. state v. 

i!laoas, 150 Wn.2d 821, 850, 83 P.3d 970 (2004)(quoting United 

states v. :Bagley, 473 u.s. 667, 682, 105 s.ct. 3375, 87 L.E'.d. 

2d 481 (1985); Kyles at 433. The Kyles court elaborated: 

[A] showing of materiality does not require deroonstration 
by a preponderance that disclosure of the suppressed 
evidence would have resulted ultimately in the defendant's 
aquittal •••• 'Ihe question is not whether the defendant 
would roore likely than not have received a different 
Verdict with the evidence, rut whether in its absence he 
received a fair trial, understood as a trial resulting 
in a verdict worthy of confidence. A "reasonable 
probability" of a different result is accordingly shown 
when the government's evidentiary suppression "undennines 
confidence in the outcane of the trial. 

Kyles at 434. 
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Here, again, because the prosecutor suppressed the 

reports, it ranains to be detennined whether the reports 

were material. However, Carrillo-Alejo subnits that because 

the prosecutor was aware of the reports and the information 

they contained and she did not disclose this to defense 

counsel, there is a reasonable probability that the reports 

are material to carrillo-Alejo's defense and their suppression 

could "undennine[] confidence in the outcome of [his] trial." 

Kyles at 434. 

d. Remand. 

This Court has the authority "to perform all acts 

necessary to secure the fair and orderly review of a case. 

RAP 7.3. Therefore, the Court should ranand this case to the 

superior court to detennine whether the suppressed reports 

are favorable and material to carrillo-Alejo's defense. 

C. CIHilJSICW 

carrillo-Alejo did not receive the constitutionally 

fair trial he is guaranteed. Therefore, this Court should 

grant the relief requested above. 

Dated this 19 day of May, 2015. 

Respectfully sutrnitted, 

9§) 
RAr-DN CARRILI.D-ALEJO, APPELLANT 

20. 



DECLARATION OF FILING AND SERVICE BY MAIL 

I, Ramon carrillo-Alejo, declare that, in accordance with GR 3.1, on May 19, 
2015, I deposited the foregoing Appellant's Statement of Additlooa.1 Grounds 
for Review and Declaratlm of Filing and Service by Mail, or copies thereof, 
in the internal mail system of Airway Heights Corrections Center and made 
arrangements for postage addressed to: 

Richard o. Johnson, Clerk 
Court of Appeals 
Division One 
One Unicnsquare 
600 University Street 
Seattle, WA 98101-4170 

Stephanie o. Knightlinger 
Deputy Prosecuting Attorney 
King County Prosecuting Attorney 
W554 King County Courthouse 
516 3rd Avenue 
Seattle, WA 98104 

Jared B. Steed, Atty. 
Nielsen, Branan & Koch, PLIC 
1908 E Madison Street 
Seattle, WA 98122 
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I declare under the penalty of perjury under the laws of the State of Washington 
that the foregoing is true and correct. 

Dated this 19 day of May, 2015 at Airway Heights, Washington. 

Declaratlm of Filing and Service 
(~ 171027-J:...I) 

Ranvn carrillo-Alejo 

RallD'l carrillo-Alejo 1368411 
A.H.c.c. N-B 

P.O. Box 2049 
Airway Heights, WA 99001 



May 19, 2015 

Ramon carrillo-Alejo #368411 
AHCC N-B 
P.O. Box 2049 
Airway Heights, WA 99001 

Richard D. Johnson, Clerk 
Court of Appeals 
Division One 
One Unionsquare 
600 University Street 
Seattle, WA 98101-4170 

Re: State v. Ramon carrillo-Alejo, 
Court of Appeals cause No. 71027-3-I 

Dear Mr. Johnson: 

Enclosed please find originals of Appellant's Statement of Additional Grounds 
for Review and Declaration of Filing and Service by Mail, for filing in the 
above referenced cause. 

If at all possible, please return to me confonned copies of the first page of 
the statement of additional grounds and the declaration of filin and service. 

Thank you for your time and assistance with this matter. 

Respectfully, 

~ 
Ram6n carrillo-Alejo 

cc: Stephanie D. Knightlinger 
Jared B. Steed 
File 


